IN THE SUPREME COURT OF THE
STATE OF NORTH DAKOTA

John W. Dixon,

Petitioner and

Appellant,
V. Supreme Court No. 20210070
Billie Dixon,
Respondent and
Appellee.

Appeal from Order Allowing Trustee to Make Final Distribution and Allowing
Termination of the Trust dated December 28, 2020,
Civil No. 08-2013-CV-02244,
County of Burleigh, South Central Judicial District,
The Honorable Daniel Borgen, District Judge, Presiding

RESPONDENT AND APPELLEE’S MOTION TO DISMISS APPEAL AND
SUPPORTING BRIEF

[11] Respondent and Appellee Billie Dixon (“Billie”) moves this Court to
dismiss Respondent John W. Dixon’s (“John”) appeal due to mootness and/or lack of
jurisdiction. Billie’s motion to dismiss raises the following issues for the Court’s
consideration: (1) Whether Petitioner and John’s appeal should be dismissed because it has
been mooted by circumstances arising after the filing of the notice of appeal; and

(2) Whether John’s appeal should be dismissed because it was made without a Rule 54(b)

certification.



RELEVANT PROCEDURAL BACKGROUND

[12] Trialinthis matter occurred on August 27, 2019. Following trial the District
Court ruled in Billie’s favor. See Affidavit of Spencer D. Ptacek (“Ptacek Aff.”), Ex. 6.”
The District Court also ruled that it would supervise the administration of the Shirley A.
Dixon Trust (“Trust”). Id. John appealed the District Court’s decision. See id., Ex. 7. After
requesting two 30-day extensions to file his brief, John made a motion to withdraw
his appeal on April 27, 2020. Id., Ex. 8. On May 4, 2020, this Court dismissed John’s
appeal. Id.

[T3] OnJunell, 2020, Billie sought an order directing ConocoPhillips to release
proceeds from the Trust’s mineral interests that were being held in suspense. See id., Ex. 9.
John did not object to this request. See id., Ex. 10. The District Court granted Billie’s
motion on July 13, 2020. See id., Ex. 11.

[T4] On Dec. 8, 2020, Billie’s counsel contacted John’s counsel to obtain John’s
consent to Billie’s Petition for Order Allowing Trustee to Make Final Distribution and
Allowing Termination of the Trust. Billie’s counsel contacted John about the petition. 1d.,
Ex. 1. On Dec. 11, 2020, John’s counsel responded that John would object to Billie’s
petition but did not state any basis for the objection. Id. Billie filed her petition on
December 11, 2020. On Dec. 28 at 1:40 PM, John filed his objection to Billie’s
petition. Id., Ex. 2. On Dec. 28 at 1:57 PM, the Court filed its order granting Billie’s

petition. Id.

* The Affidavit of Spencer D. Ptacek, with exhibits, is attached as an addendum hereto.
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[15] On February 26, 2021, John appealed the District Court’s order granting
Billie’s petition. Id., Ex. 12. John asserted that Billie had breached a fiduciary duty by
failing to provide annual accountings “to and including FY 2020”. Id. On March 15, 2021,
counsel for Billie sent annual accountings for 2019 and 2020 for the Trust to counsel
for John. 1d., Ex. 3-5. On April 7, 2021, John requested a 30-day extension to file his
opening brief.

LAW AND ARGUMENT

I1. The Court Should Dismiss John’s Appeal Because It Is Moot.

[16] John’s appeal should be dismissed because it has been mooted by John’s
receipt of annual accountings for 2019 and 2020. Dismissal is appropriate when the issues
raised in an action become academic and there is no actual controversy left to be
determined. In re Estate of Shubert, 2013 ND 215, 12, 839 N.W.2d 811, 815. “No actual
controversy exists if subsequent events make it impossible for a court to provide effective
relief, or if the lapse of time has made the issue moot.” Id. An appeal may become moot
due to circumstances arising after the district court’s decision. Fercho v. Remmick, 2003
ND 85, 9 8, 662 N.W.2d 259. Under Rule 42 of the North Dakota Rules of Appellate
Procedure, the parties have a duty to advise this Court in writing when an issue before the
court may have become moot due to a change in circumstances. See N.D.R.App.P. 42(c).
“This court will determine a moot issue, rather than dismiss the appeal, only if the
controversy is one of great public interest and involves the authority and power of
public officials or if the matter is capable of repetition, yet evading review.” Ashley Educ.
Ass’n v. Ashley Pub. Sch. Dist., 556 N.W.2d 666, 668 (N.D. 1996).

[17] Billie provided annual accountings for 2019 and 2020 to John on March 15,

2021. Based on John’s Notice of Appeal, there does not appear to be any controversy



remaining between the parties, nor does there appear to be any effective relief this Court
could now provide. This appeal does not present a controversy of great public interest, nor
does it present a controversy that is capable of repetition yet evades review. John’s appeal
should therefore be dismissed. No transcript was requested in this appeal and at this time
no briefs have been filed. Briefing and arguing the present appeal would be a waste of time
and judicial resources. If John has concerns over the 2019 and 2020 accountings furnished
by Billie, he should raise those with the District Court.

III.  The Court Should Dismiss John’s Appeal Because It Was Not Accompanied
by a Rule 54(b) Certification.

[18] John’s appeal should also be dismissed because he did not obtain a
Rule 54(b) certification. In the analogous context of probate proceedings, this Court has
previously held “[i]n a supervised administration, an order entered before approval of
distribution of the estate and discharge of the personal representative is not final and cannot
be appealed without a Rule 54(b) certification.” Matter of the Estate of Starcher,
447 N.W.2d 293, 296 (N.D. 1989). The Trust is currently under supervised administration.
Billie requested authorization to pay the Trust’s bills and distribute the Trust’s assets. In
its order the District Court did authorize Billie to make final distribution of the Trust’s
assets. But Billie has not yet made a final distribution, nor has the District Court yet
approved her final distribution. Accordingly, in the absence of a Rule 54(b) certification,
John’s appeal from the District Court’s order is premature and should be dismissed.

CONCLUSION

[19] Based on the foregoing, Billie respectfully requests that the present appeal

be dismissed.



DATED this 12th day of April, 2021.

FREDRIKSON & BYRON, P.A.

By: /s/ Spencer D. Ptacek

Lawrence Bender, ND Bar #03908
Spencer D. Ptacek, ND Bar #08295
1133 College Drive, Suite 1000
Bismarck, ND 58501-1215

(701) 221-8700
Ibender@fredlaw.com
sptacek@fredlaw.com

Attorneys for Respondent Billie Dixon



Addendum




IN THE SUPREME COURT OF THE
STATE OF NORTH DAKOTA

John W. Dixon,

Petitioner and

Appellant,
V. Supreme Court No. 20210700
Billie Dixon,
Respondent and
Appellee.

STATE OF NORTH DAKOTA )
) ss.
COUNTY OF BURLEIGH )

AFFIDAVIT OF SPENCER D. PTACEK

Spencer D. Ptacek, being first duly sworn upon oath, states and alleges as follows:

1. I am an attorney with Fredrikson & Byron, P.A., 1133 College Drive,
Suite 1000, Bismarck, North Dakota, counsel for Respondent Billie Dixon (“Billie”), in
the above-captioned matter.

2. On December 8 and 11, 2020, I e-mail counsel for Petitioner John W. Dixon
(“John”) regarding Billie’s Petition for Order Allowing Trustee to Make Final Distribution
and Allowing Termination of the Trust (Doc. ID# 234). Counsel for John responded on
December 11, 2020. A true and correct copy of these e-mails is attached hereto and marked
as Exhibit 1.

3. On December 28, 2020, I received a notification of documents filed through
North Dakota’s Odyssey e-filing system. A true and correct copy of that notification is

attached hereto and marked as Exhibit 2.



4, On March 15, 2021, I directed that a letter and accounting information be
sent to counsel for John by e-mail. A true and correct copy of the e-mail forwarding the
letter and accounting information to counsel is attached hereto and marked as Exhibit 3.
A true and correct copy of my letter to counsel is attached hereto and marked as Exhibit 4.
A true and correct copy of the annual accountings for 2019 and 2020 provided to counsel
is attached hereto and marked as Exhibit 5.

5. A true and correct copy of the Findings of Fact, Conclusions of Law, and
Order for Judgment filed with the District Court on September 19, 2019 as Doc. ID# 205
is attached hereto and marked as Exhibit 6.

6. A true and correct copy of the Notice of Appeal to Supreme Court filed with
the District Court on November 22, 2019 as Doc. ID# 210 is attached hereto and marked
as Exhibit 7.

7. A true and correct coy of the Order of Dismissal filed with the District Court
on May 4, 2020 as Doc. ID# 217 is attached hereto and marked as Exhibit 8.

8. A true and correct copy of the Motion for Order Releasing Proceeds of
McKenzie County Minerals filed with the District Court on June 11, 2020 as Doc. ID# 222
is attached hereto and marked as Exhibit 9.

0. A true and correct copy of the Notice of No Response filed with the District
Court on June 30, 2020 as Doc. ID# 231 is attached hereto and marked as Exhibit 10.

10. A true and correct copy of the Order Granting Motion for Order Releasing
Proceeds of McKenzie County Minerals filed with the District Court on July 13, 2020 as

Doc. ID# 233 is attached hereto and marked as Exhibit 11.



11. A true and correct copy of the Notice of Appeal to Supreme Court filed with
the District Court on January 26, 2021 as Doc. ID# 246 is attached hereto and marked as
Exhibit 12.

FURTHER AFFIANT SAYETH NOT.

Spenger D. Ptacek, ND Bar #08295
1138 College Drive, Suite 1000

Bismarck, ND 58501
701.221.8700

sptacek@fredlaw.com
Subscribed and sworn to before me

This 9th day of April, 2021.  ™eeeedessaaaaca oo,
' EMILY LEWIS :
Notary Public ¢
// State of North Dakota :

My Commission Expires December 3, 2021
otary Pubhc R Stehalun &




Hooiomio

Ptacek, Spencer

From: Ptacek, Spencer

Sent: Friday, December 11, 2020 11:55 AM

To: ‘Hennessy Law Office P.C.'

Cc: Shelly Schultz; Bender, Lawrence

Subject: RE: Dixon v. Dixon - Consent to Petition for Final Distribution and Termination of Trust
Greg,

Sorry to hear you were dealing with Covid, but glad you are starting to feel better. And thanks for letting me know John’s
intent regarding the Petition. We will plan to file this afternoon.

Thanks again,
Spencer

**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and protected by the
attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying, distribution, or use of the contents of this
message is prohibited. If you have received this transmission in error, please destroy it and notify us immediately at our telephone number 701.221.8700. The
name and biographical data provided above are for informational purposes only and are not intended to be a signature or other indication of an intent by the
sender to authenticate the contents of this electronic message.**

From: Hennessy Law Office P.C. <integrated@nemont.net>

Sent: Friday, December 11, 2020 11:50 AM

To: Ptacek, Spencer <SPtacek@fredlaw.com>

Cc: Shelly Schultz <sschultz@wtcsnd.org>; Bender, Lawrence <LBender@fredlaw.com>
Subject: RE: Dixon v. Dixon - Consent to Petition for Final Distribution and Termination of Trust

[EXTERNAL E-MAIL]
Spencer, just getting my legs under me after a month fighting Covid. Luckily didn't end up in the hospital. John does not

consent and will object to any such filing.Greg sent from MacBook voice recognition

On December 11, 2020 at 9:22 AM "Ptacek, Spencer" <SPtacek@fredlaw.com> wrote:

Greg,

Just following up on my e-mail below. Did you have a chance to discuss the attached Consent to Order
with John?

Thanks,
Spencer
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**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and
protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying,
distribution, or use of the contents of this message is prohibited. If you have received this transmission in error, please destroy it and notify
us immediately at our telephone number 701.221.8700. The name and biographical data provided above are for informational purposes only
and are not intended to be a signature or other indication of an intent by the sender to authenticate the contents of this electronic
message.**

From: Ptacek, Spencer

Sent: Tuesday, December 8, 2020 10:58 AM

To: 'integrated integrated’ <integrated@nemont.net>

Cc: Shelly Schultz <sschultz@wtcsnd.org>; Bender, Lawrence <lbender@fredlaw.com>
Subject: Dixon v. Dixon - Consent to Petition for Final Distribution and Termination of Trust

Greg,

I hope you are doing well. I am reaching out in connection with the Dixon v. Dixon matter because we
are planning to file a petition requesting permission for Billie to pay the Trust’s bills, distribute the
remainder of the Trust’s assets, and close up the Trust.

In the interest of speeding that process along, | have prepared a proposed Consent document for John
to sign (with two exhibits showing our planned filings). As you’ll see, the Consent document would waive
John’s objections to the Petition, so that the Court can enter our proposed order sooner. The Consent
document would also waive John’s right to appeal from the proposed order when entered, so that Billie
can get John his share of the Trust sooner.

Please let me know if John is agreeable to the Consent document no later than this Friday, December
11th, at 12:00 PM. If you need more time to discuss with John, or if you have questions or comments for
me about the attached documents, please let me know. But if | do not hear from you by Dec. 11, we will
plan to file the Petition and proposed Order that afternoon.

Thanks,
Spencer

**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged, confidential, and
protected by the attorney-client or attorney work product privileges. If you are not the addressee, note that any disclosure, copying,
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distribution, or use of the contents of this message is prohibited. If you have received this transmission in error, please destroy it and notify
us immediately at our telephone number 701.221.8700. The name and biographical data provided above are for informational purposes only

and are not intended to be a signature or other indication of an intent by the sender to authenticate the contents of this electronic
message.**
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From: NoReply@ndcourts.gov

To: Ptacek. Spencer

Cc: Laib, Katherine; Lewis, Emily

Subject: Notification of Documents Filed

Date: Monday, December 28, 2020 2:08:16 PM

[EXTERNAL E-MAIL]

Filing report for Spencer Ptacek:

08-2013-CV-02244 Motion  Doc ID# 237
John W Dixon vs. Billie Dixon Objection to the Petition for Distribution of
Other Civil Trust Assets John W. Dixon v. Billie Dixon
Burleigh County 1:40:30 PM
Service of Motion  Doc ID#
238
Certificate of Service Spencer Douglas
Ptacek
1:40:32 PM

Order Doc ID# 239
Order Allowing Trustee to Make Final
Distribution and Allowing Termination of the

Trust
1:57:52 PM
53-2015-CV-01394 Notice of Hearing Doc ID#
Twin City Technical LLC, et al. vs. Williams County, et al. 274
Contract / Collection Telephonic Status Conference
Williams County 1:59:27 PM

You are receiving this email because you have elected to be notified when new events are filed
in your case(s).

If you would like to modify your subscription please click here or if you have received this
email in error, please contact the Help Desk at 701-328-4218 or email at

helpdesk@ndcourts.gov.
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From: Lewis, Emily

To: integrated@nemont.net

Cc: Bender, Lawrence; Ptacek. Spencer; Laib, Katherine; Forsberg, Sara; Shelly Schultz
Subject: Dixon v. Dixon Supreme Court Case No. 20210070

Date: Monday, March 15, 2021 3:13:08 PM

Attachments: Dixon v. Dixon-Ltr to Greg Hennessy-c.pdf

Dixon v. Dixon - Annual Accounting (2019-2020)-c.pdf

Greg,

Please see attached letter from Spencer Ptacek along with the 2019-2020 annual accountings from
Billie and Shirley A. Dixon Trust.

Should you have any questions, please contact Spencer.

Thanks,

Emily Lewis

Fredrikson & Byron, P.A.
1133 College Drive

Suite 1000

Bismarck, ND 58501

Legal Administrative Assistant
Oil & Gas

(701) 221-8644
(701) 221-8750
elewis@fredlaw.com

**This is a transmission from the law firm of Fredrikson & Byron, P.A. and may contain information which is privileged,
confidential, and protected by the attorney-client or attorney work product privileges. If you are not the addressee, note
that any disclosure, copying, distribution, or use of the contents of this message is prohibited. If you have received this
transmission in error, please destroy it and notify us immediately at our telephone number (612) 492-7000. The name
and biographical data provided above are for informational purposes only and are not intended to be a signature or
other indication of an intent by the sender to authenticate the contents of this electronic message.**
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Fredrikson

March 15, 2021

YA EMATL

M. Greg W. Hennessy
Hennessy Law Office P.C.
417 1* Ave.E.

P.O. Box 756

Williston, ND 58802-0756

RE: Dixon v. Dixon
Supreme Court No. 20210070

Dear Greg:

1 am writing regarding the above-referenced appeal. John has appealed the District Court’s
order because he did not receive annual accountings from Billie for 2019 and 2020. To avoid the
cost and inconvenience of litigating this appeal, I am including 2019 and 2020 annual accountings
from Billie for the Shirley A. Dixon Trust.

I apologize for not ensuring these were provided to John sooner. [ was not aware that John
had any concems over Billie’s conduct as Trustee following the trial in 2019. I hope the accounting
information enclosed with this letter allays any concems that John may have, and we ¢an get this
matter wrapped up. To that end, I would request that you withdraw the present appeal so that Billie
may make final distributions and terminate the Trust.

I look forward to hearing from you.

Swosly. ) 7

- /1.7
/‘%/ toree | jg

}rmcmn . ¥TACEK

4

Attorneys & Advisors Fredrikson & Byron, P.A.
meln 701.221.8700 J 1133 College Drive, Sulte 1000
fax 701.221.8750 Bismarck, North Dakota
fredlaw.com 38801-1218

SDP

MEMBER OF THE WORLD SERVICES GROUP OPFICES:
A Wstnde istrests of Creforalorne) Senm Sredsorm Minnespolis ¢ Bismerck  Oes Molnes / Fargo / St. Paul / Monterray, Mexico / Shanghal, China



Hooiomio

SHIRLEY A. DIXON TRUST
ACCOUNTING INFORMATION (2019-2020)

Fredrikson

& BYRON, P.A.

Vanguard Money Market
Year Opening Value | Purchases, Deposits, Withdrawals Closing Value
(Dec. 31) and Dividends (Dec. 31)
2019 $102,161.68 $29,618.00 $73,639.16
2020 $73,639.16 $62.573.03 $136,543.92
Withdrawals in 2019: $29,618.00
Date Amount Reason
January 28, 2019 $16,163.00 Fredrikson & Byron, P.A.
Check No. 1200
March 6, 2019 $6,310.00 Fredrikson & Byron, P.A.
Check No. 1201
April 18, 2019 $5,422.00 Fredrikson & Byron, P.A.
Check No. 1202
May 31, 2019 $550.00 Brady Martz
Check No. 1203
June 27, 2019 $1,173.00 Fredrikson & Byron, P.A.
Check No. 1204
Total | $29,618.00

Deposits in 2020: $62,537.03

Date Amount Reason
October 30, 2020 $62,295.98 ConocoPhillips
Oil and Gas Royalties
November 30, 2020 $241.05 ConocoPhillips
Oil and Gas Royalties
Total | $62,537.03
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Page 2

Dreyfus / BNY Mellon
Year Opening Value (Jan. 1) Closing Value (Dec. 31)
2019 | $200,886.92 $216,483.64
2020 | $216,483.64 $226,581.19
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Page 3

T. Rowe Price

Year Opening Value (Jan. 1) Closing Value (Dec. 31)
2019 $202,928.00 $217,591.59
2020 $217,591.59 $228,162.37
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Page 4

Fidelity
Year Opening Value (Jan. 1) Closing Value (Dec. 31)
2019 | $54,269.18 (11/30/2018) $58,402.56
2020 | $58,402.56 $61,054.65

72358614.1
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Hooiomio

STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF BURLEIGH SOUTH CENTRAL JUDICIAL DISTRICT
John W. Dixon, Case No. 08-2013-CV-02244
Petitioner,
V. FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
Billie Dixon, ORDER FOR JUDGMENT
Respondent.
INTRODUCTION

[11] This matter was tried before the Court on August 27, 2019 after remand from the
North Dakota Supreme Court. The dispute underlying this action initially arose on August 29,
2013, when Respondent Billie Dixon filed an action on behalf of the Shirley A. Dixon Trust (the
“Trust”) against Petitioner John Dixon in McKenzie County District Court to determine
ownership of minerals located in Section 31, Township 148 North, Range 98 West, McKenzie
County, North Dakota. See Dixon v. Dixon, et al., Case No. 27-2013-CV-00198 (McKenzie
Cnty. Dist. Ct.) (hereinafter the “McKenzie County Action™).

[2}  Petitioner John Dixon subsequently served Respondent Billic Dixon with the
summons and petition in the present matter on October 2, 2013 seeking (1) an accounting of
Respondent’s activities as trustee of the Trust; (2) removal of Respondent as trustee, or in the
alternative this Court supervise the administration of the Trust; (3) reimbursement of
unauthorized disbursement of Trust assets; and (4) attorneys’ fees.

(3] Petitioner claimed that Respondent breached her duties as trustee of the Trust by

(1) commencing the McKenzie County Action; (2) withdrawing assets from the Trust for the
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purpose of making gifts to the children and grandchildren of Shirley A. Dixon; and (3) failing to
give Petitioner an accounting of the Trust.

[T4] The testimony and documentary evidence at trial showed that Respondent was
authorized to commence the McKenzie County action by the terms of Trust and was indeed
required to do so under North Dakota law. See N.D.C.C. § 59-16-11 (requiring a trustee to “take
reasonable steps to enforce claims of the trust and to defend claims against the trust.”); see also
id. § 59-16-09 (requiring a trustee to “take reasonable™ steps to take control of and protect the
trust property.”). As shown at trial, Respondent made no improper gifts out of the Trust’s assets.
The settlor of the Trust, Shirley A. Dixon, properly used the Trust’s assets to make certain gifts
until 2013. As the power of attorney for Shirley A. Dixon and trustee of the Trust, Respondent
was entitled to continue making such gifts. Lastly, based on the North Dakota Supreme Court’s
holding in this case, testimony, and documentary evidence presented at trial, Petitioner was
entitled to an accounting of the Trust and Respondent failed to comply. However, Respondent
has now provided Petitioner with a full and complete accounting.

{5] After considering the evidence and argument presented at trial, the pleadings filed
by the parties, and the record as a whole, the Court makes the following findings of fact and
conclusions of law pursuant to Rule 52(a) of the North Dakota Rules of Civil Procedure:

FINDINGS OF FACT

[f6] The trial in this matter lasted one day. The evidence consisted of lay testimony
and exhibits offered by the parties. The critical facts developed at trial are summarized below:

L. The Trust is Formed and William Dixon is Appointed Trustee.

[f7] On July 20, 1972 the Trust was formed. William D. Dixon, Shirley Dixon’s

husband, was appointed as trustee.
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